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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
LUIS FRANCISCO RAZO-GONZALEZ,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Nos. 43993 & 43994
Jerome County Case Nos.
CR-2013-4773 & CR-2015-3240

RESPONDENT'S BRIEF

Issue
Has Razo-Gonzalez failed to establish that the district court abused its discretion,
either by declining to reduce his sentence upon revoking his probation in case number
43993, or by imposing a unified sentence of 15 years, with two years fixed, upon his
guilty plea to battery with intent to commit a serious felony (rape) in case number
43994?

Razo-Gonzalez Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
In September 2013, the state charged Razo-Gonzalez with possession of
methamphetamine, frequenting a place where controlled substances are known to be
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located, resisting and obstructing officers, and possession of drug paraphernalia, in
case number 43993. (R., pp.63-65. 1) The case proceeded to trial and a jury found
Razo-Gonzalez guilty of all charges. (R., pp.182-83.) On April 7, 2014, the district court
imposed a unified sentence of three years, with one year fixed, for possession of
methamphetamine, suspended the sentence, and placed Razo-Gonzalez on supervised
probation for three years. (R., pp.196-211.) The district court imposed concurrent 90day jail sentences for the remaining three charges. (R., pp.196-204.)
Less

than

three

weeks

later,

Razo-Gonzalez

tested

positive

for

methamphetamine and, as a result, the state filed a motion for probation violation. (R.,
pp.221-23.) An evidentiary hearing was held on October 20, 2014; however, RazoGonzalez’s probation officer was unable to appear and the district court dismissed the
probation violation without prejudice. (R., p.252.)
On October 31, 2014, Razo-Gonzalez’s probation officer filed a report of violation
alleging that Razo-Gonzalez had violated the conditions of his probation by using
methamphetamine in April 2014 and continuing to use methamphetamine in October
2014 – after he had completed intensive outpatient treatment (Razo-Gonzalez
completed intensive outpatient treatment in July 2014 and began attending relapse
prevention in August 2014).

(R., pp.257-58, PSI, p.47. 2)

At a hearing held on

December 8, 2014, Razo-Gonzalez admitted the allegation and his counsel advised the
court that Razo-Gonzalez had “just graduated from [an] IOP Program” (according to the
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Clerk’s Record page numbers correspond with the page numbers of the electronic file
“Consolidated Appeal #43993 & 43994 Record – Luis Razo-Gonzalez.pdf.”
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PSI page numbers correspond with the page numbers of the electronic file
“Consolidated Appeal #43993 & 43994 Confidential Exhibits – Luis Razo-Gonzalez.pdf.”
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PSI, Razo-Gonzalez reported he again “completed substance abuse treatment through
the Walker Center in September 2014”). (R., p.272; PSI, p.53.) At the disposition
hearing held on February 2, 2015, the district court reinstated Razo-Gonzalez on
supervised probation, noting that, at the time of the probation violation in October 2014
(more than six months after his placement on probation and despite having purportedly
twice completed treatment at the Walker Center), Razo-Gonzalez “had not yet had a
reasonable opportunity to engage in treatment.” (R., pp.275-77.)
Just two months later, “on or about” April 3, 2015, Razo-Gonzalez used
methamphetamine and marijuana. (R., pp.280-81.) On April 9, 2015, Razo-Gonzalez
“was taken into ICE custody while meeting with his probation officer.” (R., p.281; PSI,
p.47.) Razo-Gonzalez’s probation officer subsequently filed a report of violation alleging
that Razo-Gonzalez had violated the conditions of his probation by using
methamphetamine and marijuana, and advising the court that Razo-Gonzalez was in
Salt Lake City, Utah, “awaiting a deportation hearing.” (R., pp.280-81.) Razo-Gonzalez
was deported in May 2015, “but returned to Idaho illegally in July 2015.” (PSI, p.47.)
On July 5, 2015 (almost immediately after Razo-Gonzalez illegally reentered the
United States), officers responded to a report that Razo-Gonzalez had locked his
“several small children” outside their residence and was “inside the residence hitting
their mother,” Maria. (PSI, p.42.) Officers could hear Razo-Gonzalez “yelling inside the
residence.”

(PSI, p.42.) When officers knocked on the door and announced their

presence, Maria ran out of the residence; she was “crying and looked horrified,” and
was “attempting to keep her unbuttoned pants from falling down.” (PSI, pp.42-43.)
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Officers

commanded

Razo-Gonzalez “to show himself with his hands up,” at which time Razo-Gonzalez
“walked out from behind a curtain,” “sweating profusely” and “short of breath.” (PSI,
p.42.) Razo-Gonzalez “denied he hit Maria” and claimed he “was sweating because he
had been exercising.” (PSI, p.42.)
When officers spoke with Maria, she told them Razo-Gonzalez had followed her
home (in his vehicle) from her friend’s house, then “grabbed her by her wrists and pulled
her into the residence.” (PSI, p.42.) Maria asked Razo-Gonzalez “to let go of her
several time[s], but … he would not and told her she had to be with him one last time
before he left. She explained that comment meant [Razo-Gonzalez] wanted to have
sex.” (PSI, p.42.) Maria “told him no” and “attempted to pull away from him”; however,
Razo-Gonzalez refused to let her go and instead “locked the door and forced her into
the bedroom,” where he forcefully “pulled down her pants and made her get on the
bed,” “used his knees to hold her wrists down and began touching her … with his bare
hand under her underwear in a sexual manner.” (PSI, pp.42-43.) Maria stated RazoGonzalez “stopped when he heard law enforcement knock on the door to the
residence.” (PSI, p.43.)
The state charged Razo-Gonzalez, in case number 43994, with kidnapping in the
first degree, battery with intent to commit a serious felony (rape), and failure to purchase
a driver’s license. (R., pp.411-12.) Razo-Gonzalez’s probation officer subsequently
filed another report of violation in case number 43993, alleging that Razo-Gonzalez had
violated the conditions of his probation by committing the new crimes in case number
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43994 and by failing to report to the probation office as instructed upon returning to
Idaho (following his deportation).

(R., pp.294-96.)

Pursuant to a plea agreement

encompassing both cases, Razo-Gonzalez admitted the probation violation allegation in
case number 43993 with respect to committing the new crimes, and pled guilty, in case
number 43994, to battery with intent to commit a serious felony (rape) and an amended
charge of false imprisonment.

(R., pp.327-28, 431-32.)

In exchange, the state

dismissed the remaining charge and probation violation allegation and agreed to
recommend a unified sentence of 15 years, with two years fixed, “to serve,” for the
battery with intent to commit a serious felony (although the state was free to argue for
consecutive sentences). (R., pp.327-28, 431-32.)
At the combined sentencing and disposition hearing held on February 16, 2016,
Razo-Gonzalez’s counsel requested that the district court reduce Razo-Gonzalez’s
sentence in case number 43993 “to a one fixed.” (2/16/16 Tr., p.9, Ls.23-25.) The
district court, however, declined to reduce Razo-Gonzalez’s sentence and instead
revoked Razo-Gonzalez’s probation and ordered his underlying sentence executed
without reduction. (R., pp.335-41.) In case number 43994, the district court imposed a
unified sentence of 15 years, with two years fixed, for battery with intent to commit a
serious felony (rape), and a 365-day jail sentence for false imprisonment. (R., pp.44654.) Razo-Gonzalez filed a notice of appeal in both cases, timely from the district
court’s order revoking probation and ordering his underlying sentence executed in case
number 43993, and timely from the judgment of conviction in case number 43994. (R.,
pp.342-45, 458-61.)
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Razo-Gonzalez asserts that the district court abused its discretion by declining to
reduce his sentence upon revoking his probation in case number 43993, and by
imposing an excessive sentence for battery with intent to commit a serious felony in
case number 43994, in light of his substance abuse, purported remorse, history of
illegal employment (Razo-Gonzalez used a fraudulent social security number to obtain
employment), and because he was “a good worker” when he showed up to work and
was not using drugs. (Appellant’s brief, pp.4-6; PSI, p.51.) Razo-Gonzalez has failed to
establish an abuse of discretion.
Upon revoking a defendant’s probation, a court may order the original sentence
executed or reduce the sentence as authorized by Idaho Criminal Rule 35. State v.
Hanington, 148 Idaho 26, 28, 218 P.3d 5, 7 (Ct. App. 2009) (citing State v. Beckett, 122
Idaho 324, 326, 834 P.2d 326, 328 (Ct. App. 1992); State v. Marks, 116 Idaho 976, 977,
783 P.2d 315, 316 (Ct. App. 1989)). A court’s decision not to reduce a sentence is
reviewed for an abuse of discretion subject to the well-established standards governing
whether a sentence is excessive. Hanington, 148 Idaho at 28, 218 P.3d at 7. Those
standards require an appellant to “establish that, under any reasonable view of the
facts, the sentence was excessive considering the objectives of criminal punishment.”
State v. Stover, 140 Idaho 927, 933, 104 P.3d 969, 975 (2005). Those objectives are:
“(1) protection of society; (2) deterrence of the individual and the public generally; (3)
the possibility of rehabilitation; and (4) punishment or retribution for wrong doing.” State
v. Wolfe, 99 Idaho 382, 384, 582, P.2d 728, 730 (1978). The reviewing court “will
examine the entire record encompassing events before and after the original judgment,”
i.e., “facts existing when the sentence was imposed as well as events occurring
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between the original sentencing and the revocation of probation.” Hanington, 148 Idaho
at 29, 218 P.3d at 8.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
Razo-Gonzalez’s sentences in both cases are appropriate, and his conduct while
on probation in case number 43993 did not merit a reduction of his sentence. The
maximum prison sentence for possession of methamphetamine is seven years, and the
maximum prison sentence for battery with intent to commit a serious felony (rape) is 20
years. I.C. §§ 18-912, 37-2732(c)(1). As such, both Razo-Gonzalez’s unified sentence
of three years, with one year fixed, for possession of methamphetamine, and his unified
sentence of 15 years, with two years fixed, for battery with intent to commit a serious
felony, fall well within the statutory guidelines. Furthermore, the district court’s decision
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to impose Razo-Gonzalez’s sentences was reasonable in light of Razo-Gonzalez’s
complete disregard for the law and the terms of community supervision, his failure to
rehabilitate or be deterred, his high risk to reoffend, and the psychosexual evaluator’s
recommendation that treatment begin in a structured environment.
Razo-Gonzalez’s disregard for the law is evinced by his ongoing criminal
behavior. He reported he first entered the United States illegally in the year 2000. (PSI,
p.48.)

He began abusing alcohol as a teenager and subsequently began using

methamphetamine at age 23. (PSI, p.52.) Razo-Gonzalez has a history of driving
illegally, without a valid driver’s license or insurance, and committing numerous driving
infractions. (PSI, pp.44-46.) When he committed the first of the instant offenses, his
criminal record included seven traffic citations, two convictions for failure to
purchase/invalid driver’s license, and one conviction for failure to provide proof of
insurance. (PSI, pp.44, 46.) Between 2013 and 2015, Razo-Gonzalez was charged
with 11 new crimes (three felonies and eight misdemeanors) and incurred four
additional traffic citations. (PSI, pp.45-46.)
While on supervised probation for his 2014 conviction for possession of
methamphetamine, Razo-Gonzalez continued to use methamphetamine despite several
stints in treatment, twice used a fraudulent social security number to illegally obtain
employment, was convicted of a third failure to purchase/invalid driver’s license and two
driving without privileges offenses, violated his probation, and was deported to Mexico.
(PSI, pp.45-48, 51, 53.)

He subsequently continued to violate the law by illegally

reentering the United States (just two months after he was deported), failing to report to
his probation officer as instructed upon his return, continuing to use methamphetamine,
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again driving without a valid driver’s license (reportedly while he was under the
influence of alcohol and methamphetamine), and ultimately attacking and attempting to
rape his wife. (R., p.295; PSI, pp.42-43, 46-47; 2/16/16 Tr., p.7, Ls.13-19.) Notably,
Razo-Gonzalez’s risk level (per the LSI-R) increased while he was on probation, as he
scored in the moderate risk range in April 2014, but, in February 2016 – after
approximately two years on probation – he scored in the high risk range for re-offense.
(PSI, pp.37, 56.)
Both the presentence investigator and Razo-Gonzalez’s probation officer
recommended imprisonment, with the presentence investigator concluding that “none of
the available rehabilitative alternatives appear to be appropriate in this case.” (PSI,
p.57; R., p.296.)

The psychosexual evaluator likewise recommended incarceration,

stating:
[Razo-Gonzalez] was determined to be less compliant with
supervision than the typical sex offender. [Razo-Gonzalez] has a history
of non-compliance with probation and has a substance abuse problem.
[Razo-Gonzalez] also does not feel he is in need of sex offender treatment
and will likely struggle with the stipulations placed on him.
(PSI, pp.101-02.) At the combined sentencing and disposition hearing, the district court
articulated the correct legal standards applicable to its decisions and noted its
consideration of Razo-Gonzalez’s abysmal performance on probation, ongoing criminal
behavior, and his lack of remorse for the violence he perpetuated against his wife in
case number 43994. (2/16/16 Tr., p.11, L.18 – p.12, L.19.) The district court also
concluded that Razo-Gonzalez was not a viable candidate for community supervision,
that “the goal of rehabilitation has not been obtained,” and that the treatment Razo-
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Gonzalez required was not available in the community. (2/16/16 Tr., p.12, L.20 - p.13,
L.4.)
Razo-Gonzalez has not demonstrated his sentence was excessive in case
number 43994, nor has he demonstrated he was entitled to a reduction of sentence
upon the revocation of his probation in case number 43993, particularly in light of his
ongoing disregard for the law and the terms of community supervision, his escalating
risk level, and his failure to rehabilitate or be deterred. Given any reasonable view of
the facts, Razo-Gonzalez has failed to establish an abuse of sentencing discretion.

Conclusion
The state respectfully requests this Court to affirm both the district court’s order
revoking Razo-Gonzalez’s probation and ordering his underlying sentence executed
without reduction in case number 43993, and Razo-Gonzalez’s conviction and sentence
in case number 43994.

DATED this 21st day of September, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HISEBY CERTIFY that I have this 21st day of September, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
JASON C. PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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